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BeforeSTEELE, Chief JusticeHOLLAND andRIDGELY, Justices.
ORDER

This 229 day of November 2011, upon consideration of therk notice to
show cause, the appellant’'s response to the natidethe appellee’s answer, it
appears to the Court that:

(1) On November 22, 2010, the appellant, TavaughnCxbsell, pled
guilty, with the assistance of defense counsel efhafter “Counsel”), to
Manslaughter, Robbery in the First Degree, and ¢&s$sn of a Firearm During
the Commission of a Felony. On July 1, 2011, tlhpeBior Court sentenced
Crosell to a total of thirty-five years at Levelsvispended after twenty-five years

for six months at Level IV and eighteen months el [II.



(2) On August 8, 2011, Crosell, actipgo se, filed an untimely notice of
appeal from the July 1, 2011 sentence. A timelycemf appeal should have been
filed on or before August 1, 2011.

(3) On August 17, 2011, the Clerk issued a noticecting that Crosell
show cause why the appeal should not be dismissadtanely filed. In response,
Crosell contends that he relied upon Counsel &dil‘motion for reconsideration
of sentence,” which Counsel failed to do. Crosalintains that he should not be
penalized due to [Counsel’s] failure to communicat®n September 15, 2011, at
the direction of the Court, the appellee, StateDefaware, filed an answer to
Crosell's response.

(4) “Time is a jurisdictional requirement.” In Delaware, the
jurisdictional defect that is created by the untyniling of a notice of appeal
cannot be excused “in the absence of unusual cs@moes which are not
attributable to the appellant or the appellantteraey.” An untimely appeal in
Delaware cannot be considered unless an appelani@monstrate that the failure

to timely file a notice of appeal is attributabbedourt-related personniél.

! See Del. Supr. Ct. R. 6(a)(ii) (providing that a netiof appeal must be filed within thirty days
after a sentence is imposed in a direct appeakaf@nal conviction).

% Carr v. Sate, 554 A.2d 778, 779 (Del. 1989).

% See Honaker v. Sate, 2006 WL 298165 (Del. Supr.) (quotitRiggs v. Riggs, 539 A.2d 163,
164 (Del. 1988)).

* Bey v. Sate, 402 A.2d 362, 363 (Del. 1979).
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(5) In this case, Crosell does not contend, anddberd does not reflect,
that the untimeliness of this appeal is attribwgail court-related personnel. The
appeal, therefore, must be dismissed.

(6) Nonetheless, under the unique circumstanceshisf case, when
Counsel had a continuing obligation to appealat thas Crosell's desire, the State
suggests and we agree that this matter shouldntienaed to the Superior Court to
determine if Crosell consulted with Counsel andregped a desire to appaalhe
Court further agrees that if the Superior Couredetnes that Crosell told Counsel
that he wanted to appeal, the Superior Court shealkchte its July 1, 2011
sentencing order and resentence Crosell, with $eestance of Counsel, so that a
timely appeal might be filed.

NOW, THEREFORE, IT IS ORDERED, pursuant to Supredmairt Rule
29(b), that this appeal is DISMISSED as untimelledi This matter is
REMANDED to the Superior Court for further proce®gh in accordance with this
Order. Jurisdiction is not retained.

BY THE COURT:

/sl Myron T. Steele
Chief Justice

® See Del. Supr. Ct. R. 26(a) (providing for continuimipligation of and representation by
counsel on appeal).
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